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Adj udicatory hearing in the natter of a possible violation of
CGeneral Laws Chapter 82, Section 40, by Masachi Engi neering
Corp., Sandw ch, MA

APPEARANCE: Robert Snal | conb
D vision of Pipeline Engineering and Safety
Departnent of Public Wilities
Bost on, Massachusetts 02202
FOR THE D'VI SION OF Pl PELI NE
ENG NEERI NG AND SAFETY



D.P.U 86-Ds 117 Page 1

. | NTRODUCTI ON

Oh March 3, 1987, the Division of Pipeline Engineering and
Safety ("D vision") of the Departnment of Public Wilities
("Departnment") issued a Notice of Probable Violation ("NOPV') to
Masachi Engi neering Corp. ("Respondent™ or "Masachi"). The NOPV
stated that the D vision had reason to believe that the
Respondent perforned excavati ons on Decenber 6, 1986 on Freenan
Avenue, Sandwi ch, in violation of GL. c. 82, 8 40 ("D g-Safe
Law'). The Respondent allegedly failed to tender proper
notification prior to excavation, causing damage to an
under ground pi pe operated by Col onial Gas Conpany ("Col onial Gas"
or "Conpany"). The NCPV also stated that the Respondent had the
right either to appear before a Departnent hearing officer in an
informal conference on April 7, 1987, or send a witten reply to
the Departnent by that date.

On April 2, 1987, the Respondent replied by letter, stating
that the danage on Freeman Avenue occured because neither the gas
conpany workers nor the site plans indicated the correct |ocation
of the newy buried line. In aletter dated April 22, 1987, the
D vision infornmed the Respondent of its determnation that the
Respondent had viol ated the D g-Safe Law, and i nposed a $200

civil penalty on the Respondent. The Division's finding was
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based upon the observation that the Respondent had excavated an
area knowi ng of the existence of an unnmarked gas nain, and relied
on site plans rather than proper marking. The D vision al so
informed the Respondent of its right to request an adjudi catory
hearing, which the Respondent requested pursuant to 220 CMR 8§
99.07 (3).

The adj udi catory hearing in this natter was originally
schedul ed for July 14, 1987. It was reschedul ed tw ce, to Cctober
5, 1988, and then to Cctober 28, 1991 because representatives
from Masachi failed to attend the hearings. On Cctober 7, 1991,
the Departnent sent notice of the reschedul ed hearing for Cctober
28, 1991 to the Respondent. The Departnent received a
handwitten note with an illegible signature in reply on Cctober
17, 1991. On Cctober 18, 1991, the Departnent, in a letter,
informed the Respondent that, due to the Respondent's |ack of
cooper ati on and unresponsi veness, the Cctober 28th hearing date
woul d stand, and if the Respondent did not reply, the appeal
woul d be dismssed and the D g-Safe fine would be due and
payabl e. The Respondent failed to attend the hearing.

1. STANDARD OF REVI EW

According to Departnent precedent, if a Respondent fails to
appear at a properly noticed adjudicatory hearing, the Departnment
has reason to dismss the Respondent's case on grounds "that the

Respondent has failed to pursue its claim" therefore reinstating
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the prior determnation of the D vision. Signal Construction

Conpany v. Bay State Gas Conpany , D.P.U 89-DS-95 (1990); Paul

Marusare v. Berkshire Gas Conpany , D.P.U 87-DS-85 (1988); Lynch

v. Commonweal th Gas Gonpany , D.P.U 86-DS 70 (1987).

11, ANALYSI S AND FI NDI NGS

In this case, the Departnent has foll owed due process as
defined in 220 CMR 8 99.00 et seq., by scheduling an infornal
conference, issuing a renedial order, and then informng the
Respondent of its rights to an adjudicatory hearing. The
Departnment al so foll owed due process in holding an adj udi catory
hearing as defined in MG L. c. 30A by providing tinely notice
to the Respondent which stated "that a failure to attend the
hearing may result in dismssal of the appeal and enforcenent of
the [prior informal] decision.” Accordingly, because the
Respondent failed to appear at the adjudicatory hearing, the
Departnment finds that the Respondent has failed to pursue its
claim Therefore, the Respondent's appeal is dismssed and the
prior informal decision is reinstated. The Respondent, however,
will be assessed a penalty of $500.00 and not the $200. 00
assessed in the informal decision since the Respondent is a

repeat violator of the D g-Safe Law. !

! In a previous decision, the Departnment found that the
Respondent had viol ated the DO g-Safe Law Masachi , DP.U 8 9-
DS-119 (1991). As of the Cctober 18, 1991 letter fromthe
Department to the Respondent, the Respondent had not paid th s
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penal ty.
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V. ORDER

Accordingly, after due notice, hearing, and considerati on,
t he Depart nent

FINDS: That Masachi Engineering Corp. failed to pursue its
claimand it is

CQRDERED : That Masachi Engi neering Corp., being a repeat
violator of the D g-Safe Law, shall pay a civil penalty of $500
to the Commonweal th of Massachusetts by submtting a check or
noney order in that anount to the Secretary of the Departnent of
Public Wilities, payable to the Cormonweal th of Massachusetts,

within 30 days of the date of this Oder, and it is

FURTHER ORDERED : That Masachi Engi neering Corp. shall pay

t he $200 past due civil penalty to the Commonweal t h of

Massachusetts for its previous violation found in Masachi , D.P. U
89-DS- 119 (1991) by submtting a check or noney order in that

amount to the Secretary of the Departnent of Public Wilities,

payabl e to the Commonweal t h of Massachusetts, within 30 days of

the date of this Order, if this penalty has not already been

pai d.

By O der of the Departnent,



